CACEO PROVISIONAL SUBCOMMITTEE

Sheraton Gateway LAX
January 15, 2009
1 p.m. to 3 p.m.
Minutes
Attendees:
	Candy Lopez
	Contra Costa
	Gina L. McFeely
	San Diego

	Karen Rhea
	Kern
	Norma A. Westbrook
	San Diego

	Dorothy Scates
	Los Angeles
	Janice Atkinson
	Sonoma

	Elaine Ginnold
	Marin
	Gloria Colter
	Sonoma

	Katherine Reedy
	Orange
	Lindsey McWilliams
	Solano

	Maria Alvarado
	San Diego
	Cy Rickards
	SoS


1. September 4, 2008 Minutes – Corrected
2. December 10, 2008 Minutes – No changes 
3. Suggested EC § 14311 code revision – The suggestion was to eliminate § 14311.  When put before the Legislation Committee, a lengthy discussion ensued on whether counties were consistently interpreting § 14310(c)(3) the same.  A separate discussion paper will be sent to all counties along with questions.
4. Observation Issues:  HAVA § 15482(a)(5)(B), EC § 14310(c)(1), EC § 3019, EC § 15104, GC § 6254.4
The following elements were put forth as being common to several most county observation plans.

a. Observation Plan Elements
i. General Observer Etiquette

1. Sign in/out, wear badge
2. No food/drink

3. No unnecessary or disruptive talking

4. No cell phones
5. No audio/video recording devices

6. Observers have chaperones (i.e., they don’t wander freely)
7. Observers may look at but not touch anything in the Elections Office

8. ROV process to ask questions

9. Process continues regardless of observer presence
ii. ROV Provisional Process

1. Restate EC § 14310-14312

2. Expected precinct (or office) provisional issuing procedures

3. Election night process

4. Canvass procedures

iii. Proximity

1. Observer distance to ROV task (i.e., provisional envelope validation)
2. Space available (e.g., two observers per computer workstation)
3. Seating may or may not be available
iv. Challenge Process and Considerations
1. EC §§ 15104-15106 (see handout)
Considerable discussion mainly involved what observers could challenge – the provisional ID envelope/ballot procedures or the election official’s determination of whether to accept the provisional ballot – and how close they needed to be to challenge a local election official’s decision on a provisional ballot.

There seemed to be general agreement that EC §§ 15104–15109 applied to processes associated with provisional ID envelope validation but how they applied lacked consensus.  Section 15104(b) says in part, observers “shall be permitted to observe and challenge the manner in which the vote by mail ballots are handled, from the processing of vote by mail ballot return envelopes through the counting and disposition of the ballots” (emphasis added).  Section 15104(d) goes on to say, “Vote by mail voter observers shall be allowed sufficiently close access to enable them to observe and challenge whether those individuals handling vote by mail ballots are following established procedures, including all of the following (emphasis added):

(1) Verifying signatures and addresses by comparing them to voter registration information.

(2) Duplicating accurately any damaged or defective ballots.

(3) Securing vote by mail ballots to prevent any tampering with them before they are counted on election day.
This brings up both the proximity issue and the position that observers may only challenge procedures, not decisions.  To allow observers to get close enough to a computer screen to see whether a signature on a provisional ID envelope compares to a signature from a voter’s affidavit also allows the observer to see the voter’s California driver’s license number and SSN4 if either is part of the voter’s record.  If we do not allow observers to question our decision as to the comparison of signatures but rather only the established procedure of whether we actually bring up a signature on the screen and compare it to the one on the envelope, it is not necessary to let observers get close enough to actually see the two signatures and thus incidentally reveal confidential voter information.
Discussion also lamented the vagueness of § 15106, which says in part, “Because the voter is not present, the challenger shall have the burden of establishing extraordinary proof of the validity of the challenge at the time the challenge is made.”  Extraordinary proof is not a common or well-understood legal principle.

There was further discussion about § 15105, which requires election officials to produce a list of VBM voters prior to opening VBM envelopes and make the list available for public inspection.  Applying this section to provisional voters may be problematic for some counties who do not enter non-registered voters into their EMS provisional modules.

Lindsey offered to draft observation procedures and, following the Leg Committee meeting, send out a survey to counties on whether the count provisional ballots in the precinct where it was cast or in the precinct where the voter should have voted. 
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